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President/CEO
The Lombardo, Davis & Goldman Firm, LLC
735 Delaware Road
Suite #317
Buffalo, NY 14223
Re: Potential Assistance in Defending FDCPA Lawsuit
v. The Lombardo, Davis & Goldman Kirm, LLC
Dear President/CEO:

For many years ] have specialized in defending lawsuits brought under the Fair
Debi Collection Practices Act (“FDCPA”). As a service to our clients we monitor
FDCPA lawsuits filed in Federal Court in Chicago, to provide advance warning. We
recently noticed that your firm was sued in the above captioned lawsuit. The Complaint
is enclosed for your reference. As you will see, Plaintiff accuses The Lombardo, Davis &
Goldman Firm, LLC of violating the FDCPA in several ways: placing multiple collection
calls to Plaintiff that failed to properly identify the caller, misrepresenting that the caller
was from a law firm, falsely claiming that a lawsuit had been filed against Plaintiff, and
falsely implying that Plaintiff would be arrested if she did not pay her aileged debt.
Plaintiff seeks actual and statutory damages as well as attomey’s fees and costs.

The Plaintiff’s attorney is . 1 am quite familiar with .
and his tactics, having defended many of his lawsuits in the past. I would be glad to
discuss the lawsuit with you at no cbligation so you can make an educated decision
regarding whether to fight or settle. If the lawsuit lacks merit I would encourage you to
fight. We have a strong track record of winning FDCPA lawsuits. If, however, you
decide to settle I can help because 1 generally know what . is willing to settle
for in FDCPA lawsuits.

S To assist in your in decision I have enclosed materials from my July 13, 2009
i = presentation, “Know When to Hold Them, Know When to Fold Them,” at ACA
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16 September 2010

The Lombardo, Davis & Goldman Firm, LLC
735 Delaware Road
Buffalo, NY 14223

Re: Potential Assistance in Defending Lawsuit filed against The Lombardo, Davis
& Goldman Firm, LLC

Dear Sir or Madam:

For the past several years I have specialized in defending both individual and class
action lawsuits brought under the Fair Debt Collection Practices Act (‘FDCPA”), Fair Credit
Reporting Act (“FCRA”), Telephone Consumer Protection Act (“TCPA”), and other State
specific consumer protection statutes. To provide our clients with advance warning we
monitor consumer protection lawsuits filed in Federal Court in the Northern District of
IHinois and Eastern and Western Districts of Wisconsin. We recently noticed that your firm
was sued in the above captioned lawsuit, and a copy of the Complaint is enclosed for your
reference. As you will see, the Plaintiff’s Complaint alleges violations of one or more of the
above named consumer protection statutes and seeks monetary damages as well as attorney’s
fees and costs.

The Plaintiffs attorney is. - 1 am quite familiar with Attorney
and his firm’s tactics, having defended many of his lawsuits in the past. I would be glad to
discuss the lawsuit with you at no obligation so you can make an educated decision
regarding whether to fight or settle. If the lawsuit lacks merit I would encourage you to
fight. If, however, you decide to settle I can also help because I know the settlement value
for these cases and generally know what Attorney - - is willing to settle for in these types
of lawsuits.

To assist you in your decision, I have enclosed our firm brochure, which includes my

profile and further information about the firm and our Creditor’s Rights and Commercial
Litigation Practice Group.

Madison | Janesville
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I hope I can assist you with this lawsuit. Thank you for your time and I look forward

to hearing from you soomn.

incerel

JMT:srp
Common\JMT MLC
Enclosures

Admitted to Illinois Bar, Wisconsin Bar, U.S. District Court for Northern and Southern
Districts of Illinois, and Eastern and Western Districts of Wisconsin

Advertising Material
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International’s annual convention in Las Vegas, NV. Also enclosed is my White Paper
entitled “What to Do If Your Agency is Sued.”” The Paper was published through the
Illinois Collectors Association and has been distributed at many of my presentations. 1
have also enclosed our firm brochure, which includes a description of our cost effective
approach to defending FDCPA lawsuits.

I hope I can assist you with this lawsuit. Thank you for your time and I look
forward to hearing from you soon.

Joseph S.
Enc.

This communication contains advertising material.
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Know When to Hold Them,
Know When to Fold Them

Prasentad on July 13, 2009 at ACA intemational's
Anmuat Convention in Las Vegas, Nevada

Joseph S. Messer
Messer & Stiip, Ltd.
Chicago, IL \ 4

(312) 334-3440 s
Messer@Messerstilp.com

Common Allegations Under FDCPA
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Source of Forgoing FDCPA
Allegation Percentages

m Messer & Stilp Tracks All FDCPA Filings
in the U.S. District Court for the Northem
District of lllinois, Eastern Division
(Chicago).

a Percentages Based on Analysis of
Approximately last six months of filings.




e
Frivolous Lawsuits Are Part of
the Business

s FDCPA'’s attomeys fee provision has
spawned a “cottage industry”.

a Plaintiffs can receive up to $1,000, plus
attomeys fees & court costs.

m Class can receive up to 1% of collector's
net worth (capped at $500,000), plus
attomeys fees & court costs.

@

Ex@losion in FDCPA Lawsuits

= In 20b8. 5,383 cases were filed against
collection agencles in U.S. District Courts.

= This was a 41% Increase in FDCPA litigation in
2008 over 2007 case volumes

m As of end of 1%t Quarter of 2009, 2,390 cases
had been filed.

m At this rate, expect 9,560 cases in 2009. @
N2/

WS Driving the Explosion?

a Many law firms now do exclusively
plaintiffs FDCPA work.

s For these “predatory attomeys” it's all
about volume.

How Do | Keep My Agency from
Becoming A Target?

=» Don't cave-in by
paying} “ransom” to
settle frivolous
lawsuits.

= Predatory attorneys
keep trag(, and
agencies that pay
“ransom” are “low
hanging fruit®.
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How Do | Keep My Agency from
Becoming A Target?

m Settle legitimate lawsuits as early as

possible.

= Consider making a Rule 68 Offer of
Judgment.

o Not appropriate for class actions and cases
where actual damages are pled.
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How Do | Decide Whether to Fight?

m First Step: Determine if the lawsuit “has

teeth”. ‘
o Often requires analysis by experienced g
defense counsel. o

= Need to know the law of the Jurisdiction
where sued.

O How will the Court handling my case rule?

g

The Federal Court System

= There are 94 U.S. District Courts.

= They are organized into 12 regional
Circuits.

a Each Circuit has a U.S. Court of Appeals,
which hears appeals from the District
Courts in its Circuit.

-
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Map of DistricﬂAppelléié Courts




Determining The w of The
Jurisdiction Where Sued

= Has the U.S. Court of Appeals for your
District ruled on the claim in your case?
oif not, what about similar cases?
s Have the District Courts in your District
ruled on the claim in your case?
O How has the your Judge ruled?
= In identical or similar cases?
= In FDCPA cases in general?

g

What If The Law of Your
Jurisdiction Is Unclear?

= Determine the legal trends regarding the
claim in other jurisdictions.

a Determine how your Judge and Appellate
Court usually rule on FDCPA cases.

m Before fighting, consider making a
settlement offer based on “uncertainty”.

&

How Do | Decide Whether to Fight?

m Next Step: Determine what you are in for
if you litigate.

= Can you win a Motion to Dismiss?

= Will you have to file a Motion for Summary

Judgment?
8

What’s a Motion to Dismiss?

= A "motion to dismiss" asks the Court to
decide that Plaintiff's claim is not one for
which the law offers a legal remedy.

s The Court assumes the truth of the factual
allegations in the Complaint, but holds that
the Complaint fails to state a valid claim.

a The claim is dismissed without evidence
being presented by either side.

&
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What’s a Motion for Summary
Judgment?

= Summary ]mment is a Court determination (a
Judgment) without a full trial. Summary
judgment may be issued on the entire case, or
on specific issues in the case.

= Asks the Court to ap@w the law to the facts an
decide whether the Collector should win without
having to go through a jury trial.

s Not eligible until after discovery, including
interrogatories, de%osiﬂons and full disclosure of

evidence to Plainti
&

17

What's a Motion for Suminary

Judgment?

= The collector attempts to win by
demonstrating to the Court, through sworn
statements and documents, that there are
no material issues of fact to be tried by a
jury.

= The collector also attempt to persuade the
court that the undisputed material facts
require judgment to be entered in its favor.

7

Examples of Motion to Dismiss Cases

m Lawsuit was filed after FDCPA's one year
statute of limitations has expired.

a Plaintiff is not a FDCPA defined
“Consumer” (e.g., wrong number cases).

= Exhibit to Complaint shows debt was
commercial.

= Identical claim rejected in prior decision.

&

Examples of Motion f;)r
Summary Judgment Cases

» “He said- she said case" alleging collector
swore at Plaintiff or threatened legal
action.

o Even if outright lie, Court assumes it's true.

aNeed outside evidence — such as call
recordings — to prevail.

@




Examples of Motion for
Summary Judgment Cases

= Allegation that “unsophisticated consumer”
. would be confused by collection letter.
i OBurden is on Plaintiff to demonstrate how

unsophisticated consumers would interpret
letter.

1 Requires consumer survey, but by close of
discovery not produced by Plaintiff.
8

How Do | Decide Whether to Fight?

= Next Step: Weigh the Cost of Fighting.

= A Motion to Dismiss is much less
expensive than a Motion for Summary
Judgment.

m Paying “ransom” is often the less
expensive than a Motion for Summary
Judgment.

8

Weighing the Cost of Fighting

a Although settling a frivolous lawsuit is
usually less expensive than a Motion for
Summary Judgment, consider the
hidden costs of paying the “ransom”.

= Throw a bone, and as Amold
Schwarzenegger says: “I'll be back".

-
8
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Weighing the Cost of Fighting

a Does the lawsuit attack an effective
collection practice you want to continue?

Ols it worth the cost of establishing new case
law to protect that practice?

m Does the lawsuit attack a routine collection
practice you have additional exposure for?
OWill you likely be sued on an identical case if

you settle?
8




Afford to Settle

a Sometimes you have no choice but to
fight.
nClass Action lawsuits with high net worth
exposure (1% of net worth).
0Outrageous claims of “actual damage” (e.g.,
emotional damage and mental anguish).

“Bet the Farm” Cases You Can’t

&

Pt

Occasional Pleasant Surrprises
When You Fight

n The disappearing Plaintiff:
01Vanishes into Cyberspace.

O Refuses to Cooperate: “You didn't tell me that
they could depose me".

oLoses interest.

O Runs from the case when sued on the
underlying debt.

©

s

Occasional Pleasant Surprises
When You Fight

a The clueless Plaintiff:
r1Don’t remember receiving calls or letters.
gCan't describe the claim in the Complaint.
OMixes up your agency with another agency.

DOAdmits that they didn't really incur actual
damages.

8
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Don’t Just “Cave” When You Settle

m Demand Plaintiff attorey’s billing records.
alf they refuse, tell the Court.

m Take advantage of Court settlement
programs.

O File a motion for a settliement conference if
you reach an impasse.

o Embarrass Plaintiff's attomey about their fees.
8
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Maximize Court Settlement
Through “Show and Tell”

= Show the Court how many identical cases
the Plaintiff's attomeys have filed.
DSame Plaintiff & same claims.
= Show the Court how difficult the Plaintiff's
attorney was in prior negotiations.
OEmail strings are great. 2

Make Plaintiff's Attorney Work
for Free When You Settle

= They won't get additional attomeys fees
for attending settlement conferences.
= In the future they will think twice if they

know you involve the Court when they are
unreasonabile.

&

Make Your Agency An
Unattractive Class Action Target

n Class action lawsuits are the major
exposure to collection agencies.
s The class can be awarded up to 1% of the

Agency's net worth (not to exceed
$500,000).

Make Your Agency An
Unattractive Class Action Target

= The key to limitir:_ﬂlexposure is to keep your
agency's net worth to a minimum.
a Set up another oo?oratlon or LLC to lease equipment
to your agency and don't own significant assets in
the name of the agency’s name (e.g., your office
building).
O Never list “good will® on your agency’s balance sheet.
Assets minus liabilities on the balance sheet equals
net worth (Sanders v. Jackson).
D Set up another corporation or LLC to purchase debt
and hire your agency to collect it.
V
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Make Your Agency An
Unattractive Class Action Target

= Immediately give the Class Counsel
information regarding your agency’s lack
of net worth to convince them not to
pursue class status.

= If that doesn't work, present it to the Court.

&

Seeking Sanctions for Frivolous
Lawsuit

= Predatory attorneys usually shy away from
agencies that seek sanctions for frivolous
suits.

= Consider seeking attormeys fees and costs
under § 1692k(a)(3) of the FDCPA or
sanctions under Rule 11 of the Rules of
Federal Procedure or 28 U.S.C. §1927.

e
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§ 1692k(a)(3) of the FDCPA

= § 1692k(a)(3) allows the judge to award
the defendant their reasonable attorneys
fees and costs expended in defending the
case upon a finding that the lawsuit was
brought in bad faith and for the purposes
of harassment.

Rule 11 of the Federal Rules of
Civil Procedure

= Rule 11 requires attomeys to have a good
faith belief that their pleadings (1) are not
being filed for an improper purpose; (2)
are warranted under the law (or a
nonfrivolous extension of law); and (3) are
likely to have evidentiary support.

$




§1927 of the U.S. Code

m §1927 imposes liability on an attomey
who intentionally files and continues to
prosecutes a claim that lack a plausible
legal or factual basis.

Sanctions are Difficult to Obtain,
but Often Worthwhile

= Although it is difficult to prevail on motions
under § 1692k(a)(3), Rule 11 and §1927,
predatory attomeys who are met with such
motions are less likely to repeat file
against the collection agency.

‘@
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| Taking Advantage of the FDCPA’s
Bona Fide Error Defense

= “A debt collector may not be held liable in
any action brought under this title if the
debt collector shows by a preponderance
of the evidence that the violation was not
intentional and resulted from a bona fide
error notwithstanding the maintenance of
procedures reasonably adapted to avoid

&

any such error.” 15 U.S.C. 1692k(c)

The Law: 3 Requirements

m (1) Unintentional violation
= (2) Bona fide error

= (3) Reasonable procedures in place to
avoid the error




Bona Fide Error Defense
Reasonable Procedures Requirement

a 2-Step Inquiry:
0ODebt collector must maintain and Implement
procedures to avoid errors
OProcedures must be reasonably adapted to

avold the specific error at issue
= Often requires both general and specific
procedures

©

Reasonable Procedures

m To qualify for the defense, the defendants
are not required to take every conceivable
precaution to avoid errors, but only

reasonable precaution

O Kort v. Diversified Collection Serve., Inc. 394 F.3d 530, 539 (Tth
Clr. 2005)

e

Reasonable Procedures: Examples

a FDCPA Compliance Training & Testlng

o Continuous staff FDCPA training

o Compliance testing

o Collection Call Monitoring/Recording
s Documentation of Procedures:

0 FDCPA manuals/information

O Legal Opinions and Guidance

o Written updates on legal/statutory changes

@
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u The Bona Fide Error Defense Requires a Motion for
Summary Judgment.

= It won't Stop Lawsuits, But Allows Collectors to Win.




Conclusion

Questions and Hopefully, Answers

b

About Messer & Stilp, Ltd.

Messer & Stilp, Ltd. specializes in the representation of
collection agencies, debt purchasers and debt seflers
throughout North America. We provide comprehensive

. counseling to assist clients in complying with the

FDCPA, FCRA and other consumer protection statutes.
Woe regularly defend consumer lawsuits, and provide
transactional representation. We add value through
efficient and cost effective representation. Contact Joe
Messer at (312) 334-3440 or by e-mail:
Messer@MesserStilp.com
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Disclaimer

These materials have been prepared for educational
purposes. They are not intended to give legal advice,
nor should they be relied upon as such. Because
specific circumstances affect compliance with the laws
described herein, you are advised to review your
circumstances with qualified legal counsel to ensure
proper implementation.

g
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What to Do If Your Agency is Sued

(or, how to avoid being sued in the first place)

Presentation to the Illinois Collectors Association
By Joseph S. Messer

1. Frivolous Lawsuits Are Part of the Business.

A. The Fair Debt Collection Practices Act (“FDCPA”) and the Federal courts
have spawned a “cottage industry” for plaintiffs’ attorneys who make a living off of the
FDCPA'’s attorneys’ fee provision.

1. The FDCPA gives plaintiff $1,000, plus their attorneys fees and court costs. In
class action lawsuits the plaintiff class can be awarded up to 1% of the net worth of the
collection agency (not to exceed $500,000), plus attorneys fees and costs.

(a) For the “predatory attorneys™ who enjoy this cottage industry, it’s all
about attorneys” fees.

2. The situation is especially bad within the area covered by the 7" Circuit
Federal Court of appeals (i.e., Indiana, Illinois and Wisconsin). The “Mighty 7™ is
home to the most “debtor friendly” or “agency hostile” court decisions in the nation.

(®) As aresult, several lawyers and law firms in the “Mighty 7 do
exclusively plaintiffs FDCPA work.

II. How Do 1 Keep My Agency from Becoming A Target for Predatory Attorneys?

A. Don’t cave-in by paying “ransom” to settle frivolous lawsuits.

1. If the “wolf is at the door” don’t throw him a bone, or, in the words of Arnold
Schwarzenegger, “I’ll be back™.

(a) Agencies that routinely settle frivolous suits are viewed as “low
hanging fruit” for predatory attorneys.



(b) Conversely, predatory attorneys often shy away from agencies that
aggressively defend frivolous suits.

(i) If you adopt this approach, use a lawyer with FDCPA expertise.
Nothing allows a predatory attorney to rack up attorneys fees more
than an inexperienced attorney who mistakenly believes he is
defending a frivolous case.

B. If the lawsuit is frivolous file a motion for attorneys fees and costs under §
1692k(a)(3) of the FDCPA or seek sanctions under Rule 11 of the Rules of Federal
Procedure or 28 U.S.C. §1927.

1. § 1692k(a)(3) allows the judge to award the defendant their reasonable
attorneys fees and costs expended in defending the case upon a finding that the lawsuit
was brought in bad faith and for the purposes of harassment.

2. Rule 11 requires attorneys to have a good faith belief that their pleadings (1)
are not being filed for an improper purpose; (2) are warranted under the law (or a
nonfrivolous extension of law); and (3) are likely to have evidentiary support.

3. §1927 imposes liability on an atiorney who intentionally files or prosecutes a
claim that lack a plausible legal or factual basis.

4. Although it is difficult to prevail on motions under § 1692k(a)(3), Rule 11 and
§1927, predatory attorneys who are met with such motions are less likely to repeat file
against the collection agency.

C. Settle legitimate lawsuits as early as possible.
1. Immediately determine if the lawsuit is legitimate.

(a) When the Complaint is served, compile a package and ship it to your
defense attorney. Include the following:

___The Summons and Complaint;

__Your agency’s collector notes on the plaintiff;

__Dates of each activity on the Plaintiff’s file;

__All letters your agency sent to the plaintiff;

___All letters received by your agency regarding the plaintiff; and

__Names and numbers for each collector who worked the file.

(b) Conduct a conference call with your attorney to discuss the merits (or
lack thereof) of the claim or lawsuit. Have the collectors who worked the
file available to candidly report any communications or activities that were
not recorded in the collector notes.

2. If the lawsuit “bas teeth”, settle it ASAP,



(a) Unless it is a valid class action lawsuit, consider making an Offer of
Judgment under Rule 68 of the Rules of Federal Procedure.

(1) To be valid, it must be an offer to pay the Plaintiff everything
they would be entitled to receive if they were to prevail on their
Complaint, plus their court costs and “reasonable” attorneys’ fees.

(ii) Regardless of whether the Complaint contains multiple Counts
alleging multiple FDCPA violations, they are entitled to $1,000 for
the underlying violations. Don’t offer more.

(iif) Don’t agree to pay “blackmail” attorneys’ fees. If the
predatory attorney demands unreasonable attorneys® fees, tell him
you will file a fee petition with the Court. If he persists, file the
petition. As the saying goes, “pigs get fat, hogs get slanghtered”.

(iv) If the plaintiff rejects your valid Rule 68 Offer of Judgment, it
should cut-off their right to additional attorneys fees incurred after
the offer was made. This kills the predatory attorney’s incentive to
continue the lawsuit.

(b) If you receive a non-class action type claim that is not yet a lawsuit,
“take the wind out of the predator attorney’s sails” giving him a settlement
offer that amounts to an Offer of Judgment and informing him you will
serve him with the same offer, pursuant to Rule 68, if he files suit.

(1) Inform the predator attorney you will make the judge aware of
your pre-suit offer of judgment if they sue.

(i) Be careful not to make such a pre-suit offer if the lawsuit
could be brought as a legitimate class action lawsuit.

(c) If it is a valid class action lawsuit, try to settle it by demonstrating to
the predatory attorney that he should settle the case on a non-class action
basis. Reasons to settle on a non-class action basis may include:

(1) Your agency’s net worth is too low to make it worthwhile to
pursue the 1% class award;

(i) The form letter was sent to so many debtors that the award
would be spread too thinly among the class to result in a
meaningful settlement;

(iii) Your agency is unable to determine to whom the form letter
was sent (but only if this is true).



(d) The prospect of attorneys’ fees is what drives predatory attorneys. If
you’re facing a valid lawsuit that you’re sure to loose, it’s usually cheaper
to settle the lawsuit from the outset, even if you must pay “blackmail”
attorneys’ fees and a settlement to the plaintiff class. Slugging it out
through protracted litigation will only crank up the attorneys’ fees for both
sides, which you may be forced to pay in the end.

(i) If you settle, negotiate the best terms possible in the settlement
agreement. In addition to a complete waiver of claims and
dismissal of the lawsuit with prejudice try to include: (1) a full
indemnification, including attorneys fees, if the plaintiff breaches
the waiver; (2) a confidentiality provision; and (3) a representation
by the plaintiff’s attorney that have no potential additional lawsuits
against your agency and that they will not solicit any such lawsuits.

C. Have your collection letters reviewed for FDCPA compliance.
1. Use the ACA International’s program to have your letters reviewed.

(a) Many of the letters we review are not FDCPA compliant. Removing
these non-compliant letters from the “stream of commerce” has saved
agencies from hundreds of lawsuits.

(b) If you do a high volume of collection work in other states, consider
having your letters reviewed for state law compliance in those states.

(i) Collection agencies are regulated even on the local level. For
example, in New York City a collection agency must be licensed
by the City and their letters must contain the agency’s license
number.

D. Appoint and train a “Compliance Supervisor” to field potential FDCPA and
Fair Credit Reporting Act (“FCRA”) claims in-house. Pre-arrange a system with a
qualified FDCPA and FCRA defense attorney to assist the Compliance Supervisor with
the analysis of potential claims.

E. Train your collectors to spot potential claims and create a system to “stop the
conveyor” so the claim can be analyzed by the Compliance Supervisor.

1. Collectors should be taught to press the “stop button” and ask for guidance
from Compliance Supervisor whenever they receive correspondence or a phone call from
an attorney or an “I got my rights™ “sophisticated debtor”.



(2) When a collection letter or call goes to the debtor after their attorney
has communicated with the agency the debtor often has a “slam-dunk”
FDCPA claim. This is a common ploy of the predator attorney. Your
letter service must be able to “stop on a dime™.

(b) If the Compliance Supervisor does not know the appropriate response
or it looks like “the horse is out of the barn” on the claim, they should
freely seek guidance from their defense attorney “partner”.

(c ) If the debtor disputes the debt or seeks validation during the 30-day
validation period, stop all collection activity until you investigate and
provide the debtor with validation. You need good records to properly
validate the debt. It may not be enough to send the debtor a copy of the

electronic transmission you received from your client.

() Agree with your client that unless they provide you with
adequate validation materials for any account upon request, your
obligation to collect on that account will cease.

(ii) If you purchase debt, purchase sufficient validation materials
(if available) or be prepared to drop collections on those debtors
who seek validation. A cost-benefit analysis may be appropriate to
determine the percentage of the debt that is uncollectible (i.e., the
percentage of debtors that typically seek validation). Remember,
the larger the balance the more likely they debtor will seek
validation. It may make sense to have your defense attorney
review the validation materials you are purchasing to determine if
they are sufficient.

(d) If the debtor disputes the debt before your agency has reported it to a
credit-reporting agency (“CRA”™), report the debt as disputed. If the debtor
disputes the debt after you have reported it to the CRA, amend your report
the next time you report to the CRA.

(i) X the CRA seeks verification of the debt, undertake the
verification process like you would the debt validation process.
Do not automatically send the CRA a letter stating that you have
investigated the debt and it is valid. If you are unable to verify the
debt, allow the CRA to remove the credit reporting. Inform your
client that unless they provide you with sufficient materials to
verify the debt, the credit reporting will be removed.

2. Train your Compliance Supervisor to avoid the trap of “trick bag” letters from
predator attorneys.



(a) A common ploy of predator attorneys is to attempt to elicit a response in
which the agency admits it violated the law, giving the impression that if they
correct their “error” everything will be O.K. (See, Exhibit C.)

(i) Don’t take the bait.
(ii) And don’t just send back a letter stating that there was no violation.
(iii) Work with your defense attdrney to prepare a detailed response letter
stating why there was no violation. Doing so “takes the wind out of their
sa.ils”. )
III. Keep You Agency’s Net Worth As Low As Possible
A. Legitimate Class action lawsuits are the major exposure to collection agencies
under the FDCPA. In a class action lawsuit the plaintiff class can be awarded up to 1%
of the net worth of the collection agency (not to exceed $500,000).
1. Limit your exposure is to keep your agencies net worth to a minimum.

(a) Set up another corporation or LLC to lease equipment to your agency.

(b) Never own significant assets in the name of your agency (e.g., your
office building).

(c) Never list “good will” on your agency’s balance sheet. Assets minus
liabilities on the balance sheet equals net worth (Sanders v. Jackson).

. (d) Set up another corporation or LLC to purchase debt and hire your
agency to collect it.

2. If sued, lead with information regarding your agency’s lack of net worth to
disincentivise the predatory attorney.

The Law Firm of Messer & Stilp, Litd.

The Chicago law firm of Messer & Stilp, Ltd. provides comprehensive legal services
to large and small collection agencies. We understand collection agencies’ unique
legal needs and specialize in defending collection agencies in lawsuits brought under
the Fair Debt Collection Practices Act, Fair Credit Reporting Act and other State
and Federal consumer protection laws.



Collection agencies provide an invaluable service. We believe their rights should be
protected to the fullest extent of the law. Messer & Stilp, Ltd. provides creative and
cost-effective legal representation. We strive to terminate frivolous and abusive
lawsuits rapidly and decisively, and devote the time and attention necessary to
handle difficult cases.

Feel free to call Joe Messer at (312) 334-FIRM (3476) for a complementary
consultation.

Visit us at WWW.MesserStiln.Com

JOSEPH S. MESSER
BIOGRAPHY

Joseph Messer earned a Bachelor of Arts from Lake Forest College and Juris
Doctor from Chicago-Kent College of Law. After working at a large Chicago law
firm, Mr. Messer and his partner opted for a more specialized, boutique firm to
provide personalized attention to their clients, and opened Messer & Stilp, Ltd. Mr.
Messer and the attorneys at Messer & Stilp provide comprehensive legal services to
many large and small collection agencies located in Illinois and throughout the
pation. Mr. Messer specializes in advising agencies on legal compliance and
defending agencies in lawsuits brought under the Fair Debt Collection Practices Act,
Fair Credit Reporting Act and other State and Federal consumer protection laws.
In addition to his business and litigation practice, Mr. Messer advises collection
agencies about HIPAA compliance.

DISCLAIMER

These materials have been prepared for educational
purposes. They are not intended to give legal advice, nor
should they be relied upon as such. Because specific
circumstances affect compliance with the laws described
herein, you are advised to review your circumstances with
qualified legal counsel to ensure proper implementation.
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Debt collector fights back ...

advertisment

COURT MAKES LAWYER PAY UP
for “unreasonable” pursuit ot a lawsuit!

Unwitting errors frequently put debt collectors at risk from

opportunistic attorneys. One firm decided not to take it any more!
Section 1927 of the U.S. Code forbids lawyers from pursuing

lawsuits “unreasonably and vexatiously.’ The following case study illustrates how an
attorney who used a case of mistaken identity to press a lawsuit against a bill collector
had the tables turned and wound up paying attorneys’ fees to the defendant.

Under the fair Debt Collection
Practices Act, it can be unlawful

for a debt collector to attempt to
collect a debt that has been dis-

charged in bankruptcy. Attorney
David Philipps, attempting to sue
a debt collector under this rule, ran
into serious trouble under Section
1927.

In 2003, a debt collection agency
sought to collect a credit card debt
from a Mr. Russell McComb.
Through a Lexis-Nexis search, the
agency mistakenly located

Russell McComb, Sr. and contact-
ed him in an attempt to collect.

McComb, Sr. had previously gone
through a bankruptcy in which he
discharged a different debt to the

same credit card company.

Learning of the agency’s contact,
David Philipps (McComb, Sr.’s
attorney) sued the agency for
violating the Fair Debt Collection
Practices Act.

The agency explained to Philipps
how McComb, Sr. was mistakenly
identified by Lexis-Nexis and that it
was not attempting to collect the
debt that McComb, Sr. had dis-
charged. Philipps pressed the law-
suit regardless of the mistaken
identity revelation.

The collection agency retained Messer &
Stilp, Ltd. of Chicago to defend the suit.
Senior partner Joseph Messer headed
the defense team.

“When Philipps was made aware of the
Lexis-Nexis error and learned that the
agency would not pursue any claim
against McComb, Sr., we would have
expected Philipps to drop the matter,”
Messer said.

“However, Philipps pursued the case,
hoping perhaps that the agency would
offer a settlement,” Messer stated. But
this agency did not intend to fold.

“So we went after Philipps under Rule
1927. Not only did we want to win the
case for the agency,” he said, “we wanted
Philipps to pay our client’s legal fees.”

The case was heard by the Honorable
Milton I. Shadur, judge in the U.S.
District Court’s Northern District of
Mllinois, Eastern Division.

Judge Shadur pointed out that Philipps’
own notes confirmed he knew the
agency’s contact with his client was a
case of mistaken identity and, despite this
knowledge, continued to pursue litigation
“as though the agency had deliberately
and wrongfully targeted” McComb, Sr. in
violation of FDCPA.

The judge further stated that the act of
“simply sending an entirely legitimate
claim to an incorrect address, which is

what occurred here” is not, in fact, a
violation.

According to Messer, the Court did not
approve of Philipps’ acknowledged
practice “to shoot first and ask questions
later” wherein he would file suit rather
than make inquiries that might lead to a
more reasonable course of action.

In his ruling, Judge Shadur dismissed the
suit against the collection agency “with
predjudice” and ruled that Philipps pay
the agency’s legal fees to the tune of
$12,000.

Attorney Messer summed up the case as
follows:

“Debt collectors trying to operate within
FDCPA, remain vulnerable to falling
afoul of the Act’s provisions. Predatory
attorneys make good money filing — and
settling — lawsuits when inadvertent errors
occur. Our client could have settled, but
refused to be victimized. The collection
agency defended this suit instead. We
hope this victory will make other
attorneys think twice before suing another
debt collector pursuing a debt and acting
in good faith.”

The Credit & Collections Division of Messer
& Stilp, Ltd., protects the rights of debt
collectors. For more information, contact:
Joseph Messer, Messer & Stilp, Ltd., 166 W.
Washington St., Chicago, IL 60602,

(312) 334-FIRM (3476).

This may be construed as advertising material.
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Judge rules in collector’s favor

..and awards legal costs!

A debtor’s confusing bankruptcy filing helped entrap a
well-known collection firm, but fails to cloud the court’s

judgment. Plaintiff loses case!

A leading debt collection firm acquired a delinquent $574.72 consumer account as
part of a group of receivables purchased from Fingerhut Credit Advantage. Part of
the purchase agreement expressed Fingerhut’s intention not to include accounts in
bankruptcy and to notify the collection agency of any

bankruptcies that arose.

A letter, attempting to collect, was
addressed to “Lisa Ross” who was identi-
fied as the debtor. Subsequently, Ross
filed a Chapter 7 bankruptcy petition, but
listed her Name as “Delisa Ross.” In the
filing she admitted to owing the $574.72,
but she incorrectly identified the original
owner of the debt. As a result, Fingerhut
did not learn of the bankruptcy filing and,
thus, was incapable of advising the debt
collection firm. In addition, the collection
firm’s standard bankruptcy search proce-
dures failed to identify any such proceed-
ings on behalf of “Lisa Ross.”

The year following Ross’ discharge by the
bankruptcy court, the debt collector sent
two collection letters to “Lisa Ross” mak-
ing settlement offers. Approximately two
months later, the attorney for Ross
advised the collection firm that (a) Ross
had filed for bankruptcy and (b) she had
retained counsel.

The collector immediately stopped trying
to collect the debt and did not contact
Ross again.

Ross and her attorey filed suit.

They claimed the debt collector violated
the Fair Debt Collection Practices Act by
“demanding payment of a debt that had
been discharged in bankruptcy, and by
communicating with a consumer who was
represented by counsel.”

According to the collector’s law firm,
Messer & Stilp, Ltd., Chicago, “Our
client was clearly shielded from liability.
We had a defense.”

U.S. Magistrate Judge Geraldine Soat
Brown agreed.

She denied Ross’ motion for summary
judgment, and she granted judgment in
favor of the collection firm. Further, she
awarded costs to Messer & Stilp’s client.

Judge Brown said the FDCPA affords
debt collectors a “bona fide error” defense
if (a) a violation was not intentional, and
(b) the error occurred despite maintenance
of procedures “reasonably adapted” to
avoid such errors.

Messer & Stilp partner, Joseph Messer,
said the judge recognized that it was
Ross’ own errors in her bankruptcy peti-
tion that prevented the collection compa-
ny from receiving notice of her bankrupt-
cy or discovering it through their own
search proecedures.

The court further noted that Ross filed for
bankruptcy less than 60 days after receiv-
ing a collection letter addressed to “Lisa
Ross” but never listed the name “Lisa
Ross” on her bankruptcy filing. At the
same time she admits to the debt but
claims she never uses the name “Lisa

Joseph VMesser Senior Partner |
Messer & Stilp, Ltd.

Ross.” Attorney Messer states “these
issues had a major influence on the
court’s ruling and, we believe, will
negatively impact the plaintiff’s appeal.”

Whether the confusion created by the

bankruptcy filing was deliberate or not,
Messer points out, “It certainly opened
the door for an FDCPA claim Ross and
her attorney hoped would result in a prof-
itable judgment or settlement. We'’re
proud our client refused to roll over.”

The Credit & Collections Division of Messer
& Stilp, Ltd., protects the rights of debt
collectors. For more information, contact:
Joseph Messer, Messer & Stilp, Ltd., 166
W. Washington St., Chicago, IL. 60602,
(312) 334-FIRM (3476).

This may be construed as advertising material.




In 2004, the 5th Circuit Court placed a deadly chill on normal and necessary collection practices:
the Court’s infamous Goswami v. American Collections Enterprise, Inc. decision essentially ruled that

“limited time” debt settlement offers were misleading and abusive to debtors and thus constituted an unfair collection practice.

This ruling was soundly rejected this year by Judge David Frank Hamilton of the U.S. District Court for the Southern District of
Indiana in his consolidated opinion in the following three cases: Headen v. Asset Acceptance, LLC; Evory v. RIM Acquisitions
Funding, LLC; and Hubbard v. M.R.S. Associates, Inc. Collectively, these cases are referred to as the Headen decision which
involved three separate “limited time” settlement offers as delivered via three letters:

LETTER #1:

TIME'S A WASTIN’!

Dear KEVIN L. HEADEN,

Act now and receive 30% off ($414.13) if you pay
by March 31st, or receive only 25% off ($345.11) if
you pay by the April 15th tax filing deadllne.
Remember, time’s a wastin’!

LETTER #2:

TWO OPPORTUNITIES

Previously, we offered you the opportunity to
settle this account with a lump-sum payment of
$259.64, a 20% discount on the balance due.
While some people were very inferested in this
offer, they found that raising the full amount
required ta settle the account within the specified
time was just too difficult.

OPPORTUNITY #1

(RJM) would like to re-offer the same 20% dis-
count to be paid in seven (7) consecutive monthly
payments of $37.09.

OPPORTUNITY #2

If you cannot take advantage of opportunity #1,
(RJM) is pleased to accept $18.54 per month until
the balance of $324.55 Is paid.

These two offers are valld through May 30, 2004.

LETTER #3:

We are presenting the option that will enable
you to avoid further collectlon activily being
taken against you. OPTION 1: A settlement
of 25% OFF of your current balance, SO
THAT YOU ONLY PAYMENT [sic] $329.99 IN
ONE PAYMENT that must be received no

later than 40 days after the date on this letier.

Time limits add urgency to any offer,
whether it is a furniture store’s adver-
tised “clearance sale’’ or a written settle-
ment offer from a debt collector to a
debtor.

Retail marketing guru, Memill Ehrenberg
states: “Time limits stimulate action and
whether it is an auto manufacturer
announcing cash rebates, a retailer
announcing free financing or a debt col-
lector offering a settlement, nothing says
that this offer can’t be extended, reinstat-
ed at a later date or replaced by a differ-
ent offer”

Attorney Joseph S. Messer of Messer &
Stilp, Ltd., Chicago, represented RIM
Acquisitions Funding, LLC, in this
action. He argued that limited time settle-
ment offers (1) were necessary and valid
collection practices and (2) did not, in
and of themselves, indicate that the settle-
ment offer was a “final” offer or the “last
time” that offer or another offer would be
made.

Judge Hamilton agreed. The Court found
that the limited time settlement offers did
not violate the FDCPA. Moreover, the
Court flatly rejected the Goswami deci-
sion stating:

“The practical result of the Goswami
holding ... is to deter settlement,

not to deter abusive collection tactics.
Both debtors and upstanding debt collec-
tors — the parties Congress aimed to pro-
tect — would be harm

According to attorney Messer, the Court
was clear the FDCPA should not make it
“more difficult for debtors to resolve their
debts at a discount” and the Headen deci-
sion is the first step toward a more rea-
sonable interpretation of the Act. He
added Judge Hamilton’s ruling “sets a
precedent that can greatly influence
future decisions in similar cases.”

Mr. Messer offered some practical
advice: “When composing limited time
settlement offers, debt collectors should
take care to avoid language that states
‘this is a final offer’ or ‘your last chance
to settle’ at a discount. There is a line
between ‘honest urgency and deception,’
and it’s a line the debtor shouldn’t cross.”

Messer & Stilp, Ltd. is one of a very few law
firms with a Credit & Collection Division
devoted solely to protecting the rights of
debt collectors in the pursuit of their profes-
sion. Messer & Stilp is located at 166 West
Washington Street, Suite 300, Chicago,
Ilinois 60602. For more information on
this case or other similar matters, contact
Joseph Messer at (312) 334-FIRM (3476).

This may be construed as advertising material.
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Specious claim denied ...

“REASONABLE PRECAUTION”
PROTECTS DEBT COLLECTOR!

Summary judgment throws case out of court!

disputed the claim.

The collection firm immediately requested verification of the debt from the lender AND

A prominent debt collection firm attempted to collect a delinquent $4,000 account
on behalf of a lender. The following month, the debtor, through her attorney,

made no further attempt to contact the debtor. While waiting to hear from the lender, and before the
collector could respond to the debtor, she filed suit. She claimed the collector violated the Fair Debt Collection
Practices Act by “falsely implying she is obligated to pay a debt she did not owe.”

One day after the debtor filed her complaint, the
collector received a copy of a cancelled check
from the lender made out to and purportedly
endorsed by the debtor. The collector faxed a
copy of the check to the debtor’s attorney as veri-
fication of the debt. The debtor responded by
claiming to be a victim of identity theft. She
reported a former roommate had intercepted a pre-
approved credit application from the lender,
forged the signature and pocketed the $4,000 loan.
The debtor further claimed she had sent the lender
a completed identity theft affidavit more than a
year before being contacted by the collector.

However, the debtor had never informed the col-
lector of the alleged identity theft prior to filing
her complaint. Nor, in fact, had the lender.

The collector found itself in an awkward position
— one the debtor and her attorney tried to exploit
through their lawsuit.

“We felt the collector did nothing wrong,” stated
Joseph Messer of Messer & Stilp, Ltd., attorneys
in the case. “We felt this was a bogus suit filed to
gain a financial windfall. We didn’t want to let
this debtor and her lawyer get away with it. And,
in fact, we didn’t”

Messer reviewed the facts and surveyed the col-
lector’s standard practices to determine the best
defense.

The FDCPA requires a debt collector to advise a
debtor in writing that if the debtor does not dis-
pute the validity of the debt within thirty days
after receipt of the notice, the debt collector will
assume the debt to be valid. The notice must also
state that if the debtor disputes the debt in writing
within the 30 day period, the debt collector will
“obtain verification of the debt” and mail a copy
of the verification to the debtor.

“Our review showed the collector’s correspon-
dence with the debtor clearly met FDCPA require-
ments, and their procedures shielded the collector
from liability,” Messer said.

Messer had found the firm had in place its own
procedures to prevent errors that may occur in the
normal course of business:

1. Upon receipt of evidence that a debt might not
be legitimately owing, the collector automatically
ceases all collection activity and subjects the
account to management review.

2. This evidence is reviewed by the collector’s
legal department who will remove an account
from collection if appropriate.

3. The collector reviews the creditor’s documenta-
tion to be sure the documentation supports the
creditor’s claim that an account is owed.

According to Messer, “If we assume that the
debtor was, in truth, a victim of identity theft and
was not liable for the debt, we must also recognize
that the collector instituted its collection attempt in
good faith, At worst this must be considered a
“bona fide error.”

Messer’s strategy was to seek summary judgment
under the FDCPA’s “bona fide error defense.”

“Essentially, we asked the court to enter judgment
in the collector’s favor and save our client the
costs and stress of a trial. Although judges are
reluctant to deny a plaintiff a day in court, we
believed we could persuade the court this case was
without merit,” Messer said.

The debtor claimed the collector “misrepresented
that it could collect a debt ... when she was a vic-
tim of forgery and identity theft” Messer argued
that there was no misrepresentation because the
validation language of the collection letter

“mirrored” the language in the FDCPA, and the
collector’s validation process had served the pur-
pose intended by the FDCPA. Further, Messer
argued that once the debt was disputed, the collec-
tor ceased all collection efforts and subjected the
account to its review procedures.

Messer’s arguments prevailed.

The case was heard by Chief Judge Michael P.
McCuskey of the U.S. District Court, Central
District of Illinois, Urbana Division. He ruled that
“to be entitled to summary judgment under the
bona fide error defense, a debt collector need not
‘take every conceivable precaution to avoid errors;
rather it only requires reasonable precaution.’
Because (the collector) employed such reasonable
precaution, summary judgment is appropriate.”

“It’s no secret that debt collectors operate in a
minefield of potential legal hazards. A legitimate
collection attempt or an innocent stumble might
open the door to a proceeding that can generate a
handsome settlement or jury award for a debtor
with an aggressive lawyer,” Messer points out.

“Too few people in the industry mount a serious
defense against claims that are often specious,” he
said, “and feel a quick settlement is the least cost-
ly solution. Our cliens did it right. First, with the
Joresight to have clearly defined procedures in
Pplace to prevent errors. Second, our client was
not going to submit to a claim that was not sup-
ported by fact. Our client refused to be an easy
target, and the court threw out the case.”

The Credit & Collections Division of Messer &
Stilp, Ltd., protects the rights of debt collectors.
For more information, contact: Joseph Messer,
Messer & Stilp, Ltd., 166 W. Washington St.,
Chicago, IL 60602, (312) 334-FIRM (3476).

This may be construed as advertising material.



THE CREDIT & COLLECTIONS DIVISION OF MESSER & STILD, LTD.

Messer & Stilp is one of the few law firms in the country with an entire division of
experienced attorneys dedicated to protecting debt collection firms and the creditors they
serve from predatory lawsuits in FDCPA and FCRA cases.

OUR APPROACH IS A THREE-PRONGED PRO-ACTIVE STRATEGY:

1. Prevention. We work closely with clients to develop and maintain procedures and
practices to ensure agencies are in compliance with FDCPA, FCRA and the multitude of
state and federal statutes that govern the industry and minimize the possibility of law
violations. We are on call for our agency clients, responding to their compliance
counseling needs as situations arise. We provide on-site training so our client’s collectors
know how to comply with the law.

2. Asset Protection. We've developed strategies that enable collection agencies to shield
their most important assets from potentially disastrous judgments. For example, we might
recommend and engineer a corporate structure that divorces the asset-holding entity from
the debt collection entity where the greatest risk of adverse judgments exists.

3. Lawsuit Defense. We've devised an effective range of litigation approaches to
minimize our clients’ exposure to the greatest degree possible. When a complaint arises,
we conduct a careful analysis to determine its legitimacy. If the lawsuit “has teeth,” we
try to settle immediately before the plaintiff’s attorney can run up large fees. Our goal?
Help clients avoid defense costs in a case that’s likely to be lost in court. On the other
hand, when we see a lawsuit as frivolous or not supported by a legitimate interpretation or
extension of the law, we generally advise our clients not to “pay ransom” to settle.

Our experience shows that agencies who routinely settle frivolous suits are viewed as
“low hanging fruit” by the predator attorney. Worse, these lawyers often have similar
lawsuits “in their back pocket” which they will file once the agency has paid to settle a
frivolous lawsuit.

WILL WE DO COLLECTIONS OURSELVES?
Because of our experience and reputation in the field, we are often asked to do collection
work for our creditor clients and/or collection agencies we've worked with. In cases

where we believe our expertise will maximize our clients’ returns and minimize their
risks, we will take on collection assignments.

For more information, please contact:
JOSEPH MESSER, (312) 334-3440, Messer@messerstilp.com

This material may be considered advertising.



LEARNING LESSONS FROM LITIGATION

LEARNING LESSONS FROM LITIGATION

When our clients have erred, it is important to not “settle and forget.” To avoid repeat
litigation, we take the time to counsel clients on steps they can take to avoid similar
lawsuits in the future. We frequently open separate compliance representation files for
the clients we defend in consumer lawsuits. Typically, these clients will continue to use
our compliance counseling expertise on an on-going basis long after we have resolved the
litigation that brought them to us in the first place. These are our best and most loyal
clients ... and the clients who are much less likely to be sued in the future.

CONTAINING LEGAL COSTS

Messer & Stilp’s Credit & Collections Division is managed by Joseph Messer, one of the
two founding partners. For most consumer litigation cases, Messer teams with senior
associates supported by legal assistants. This team approach maximizes value and
minimizes attorney time spent on routine aspects of cases. Research, court calls, motions,
discovery and correspondence are handled by those who are capable and efficient but not
overqualified and, thus, overpriced for their assigned tasks. All of this takes place under
constant oversight from Messer who remains personally involved with all important court
appearances, filings and litigation decisions ... and who conducts hands-on review of all
out-going invoices. Proper staffing results in client-friendly legal bills.

A TRACK RECORD OF SUCCESS FOR OUR CLIENTS

The Credit & Collections Division of Messer & Stilp, Ltd. has defended hundreds of
lawsuits brought against debt collectors and debt buyers under the consumer protection
laws, including appeals to the 7th Circuit Court of Appeals as well as State and Federal
courts throughout the United States. We work hard and believe in thorough preparation
and close attention to detail. As a result, our clients have enjoyed a high success rate,
winning or favorably settling the vast majority of consumer litigation cases we have

defended.

For more information, please contact:

JOSEPH MESSER, (312) 334-3440, Messer@messerstilp.com

This material may be considered advertising.



JOSEPH S. MESSER, FOUNDING PARTNER |

Since the 1990', Joseph Messer has successfully represented debt
collectors and debt buyers, helping them prosper and come into

' compliance with the FDCPA, FCRA and the multitude of other
state and federal consumer protection laws governing collection
agencies.

Messer was involved at the inception of ACA’'s Members Attorney
Program (MAP) which helps MAP lawyers represent their clients’
interests. He serves as MAP State Compliance Chairman, a
volunteer resource and referral attorney to ACA members on legal issues in Illinois. He is
also Collection Notice Review Attorney for the ACA program that audits thousands of
collection letters for FDCPA compliance.

Further, Messer works with the Illinois Collectors Association (ICA) and is MAP liaison
to the ICA. He often speaks at ACA and ICA events and to bar associations on

consumer protection laws as they pertain to debt collection.

THOMAS R. STILP, FOUNDING PARTNER

Thomas Stilp has handled collection cases for 20 years and is a
recognized expert in Debtor-Creditor Law and post-judgment
collection in Illinois, including the Special Remedies Section of the
Illinois Circuit Court. He has conducted more than 150 bench and
jury trials in both state and federal courts. He is the author of a
number of articles on collection and business litigation used by bar
associations and law schools throughout the United States.

j Stilp is admitted to practice before Illinois and several federal courts
and is a member of various collection industry and bar organizations. In addition to law
degrees from Loyola University School of Law (JD) and John Marshall Law School
(LLM), he also holds a Master of Management/Master of Business Administration
(MM/MBA )from Northwestern’s Graduate School of Management.

For more information, please contact:
JOSEPH MESSER, (312) 334-3440, Messer@messerstilp.com

This material may be considered advertising.






Protecting the rights of
debt collectors in the
hostile environment of

FDCPA and FCRA law

BEWARE THE PREDATORY PLAINTIFF ATTORNEY.

When Congress passed the Fair Debr Collection
Practices Act (FDCPA) and the Fair Credit Reporting
Act (FCRA), our legislators spawned a cottage
industry for plaintiffs” actorneys who make a living oft
the attorney’s fee provisions built in to these statutes.

Potential judements available to an actual plaintitt are
severely limited by law. Bur the potential to run up
and collect substantial (and often rapacious) attorney'’s
fees, has venerated a feeding frenzy among predatory
atrorneys. And thus, debre collectors must navigate a
treacherous sea of potential violations wherein with
even the best intentions a collection agency may find
ieselt afoul of the law.

Because the FDCPA s a strict liability statute, lawsuits
against collection agencies can be ditficult to defend,
especially in Indiana, Hlinois and Wisconsin, the states
werved by the 7eh Circuit Federal Court of Appeals,
home to some of the most “debror friendly”™ or “agency
hostile™ court decisions in the nation.

THE CREDIT & COLLECTIONS DIVISION OF

MeEsser & STILe, Lp.

The law firm of Messer & Stilp is one of the few to
create an entire division staffed by experienced
attorneys dedicated to protecting debt collection
firms from predatory
lawsuits in FDCPA and
FCRA cases.

OUR APPROACH IS A THREE-PRONGED
PRO-ACTIVE STRATEGY:

1. Prevention. We work closely with clients to develop
and maintain procedures and practices to ensure agencies
are in compliance with FDCPA, FCRA and the multitude
of state and federal statutes that govern the industry and
minimize the possibility of law violations. We are on call
for our agency clients, responding to their compliance
counseling needs as situations arise. We provide on-site
training so our client’s collectors know how to comply with

the law.

2. Asset Protection. We've developed strategies that
enable collection agencies to shield their most important
assets from potentially disastrous judgments. For example,
we might recommend and engineer a corporate structure
that divorces the asset-holding entity from the debt
collection entity where the greatest risk of adverse
judgments exists.

3. Lawsuit Defense. We've devised an effective range of
litigation approaches to minimize our clients’ exposure to
the greatest degree possible. When a complaint arises, we
conduct a careful analysis to determine its legitimacy.

If the lawsuit “has teeth,” we try to settle immediately
before the plaintiff’s attorney can run up large fees. Our
goal? Help clients avoid defense costs in a case that’s likely
to be lost in court. On the other hand, when we see a
lawsuit as frivolous or not supported by a legitimate
interpretation or extension of the law, we generally advise
our clients not to “pay ransom” to settle. Our experience
shows that agencies who routinely settle frivolous suits are
viewed as “low hanging fruit” by the predator attorney.
Worse, these lawyers often have similar lawsuits “in their
back pocket” which they will file once the agency has paid
to settle a frivolous lawsuit.




LEARNING LESSONS FROM LITIGATION

When our clients have erred, it is important to not
“settle and forget.” To avoid repeat litigation, we take the
time to counsel clients on steps they can take to avoid
similar lawsuits in the future. We frequently open separate
compliance representation files for the clients we defend
in consumer lawsuits. Typically, these clients will continue
to use our compliance counseling expertise on an on-going
basis long after we have resolved the litigation that brought
them to us in the first place. These are our best and most

loyal clients ... and the clients who are much
less likely to be sued in the future.

CONTAINING LEGAL COSTS

Messer & Stilp’s Credit & Collections Division is
managed by Joseph Messer, one of the two founding
partners. For most consumer litigation cases, Messer teams
with senior associates supported by legal assistants. This
team approach maximizes value and minimizes attorney
time spent on routine aspects of cases. Research, court
calls, motions, discovery and correspondence are handled
by those who are capable and efficient but not overquali-
fied and, thus, overpriced for their assigned tasks. All of
this takes place under constant oversight from Messer who
remains personally involved with all important court
appearances, filings and litigation decisions ... and who
conducts hands-on review of all out-going invoices.

Proper staffing results in client-friendly legal bills.

A TRACK RECORD OF SUCCESS FOR OUR CLIENTS

The Credit & Collections Division of Messer & Stilp,
Ltd. has defended hundreds of lawsuits brought against
debt collectors and debt buyers under the consumer
protection laws, including appeals to the 7th Circuit Court
of Appeals as well as State and Federal courts throughout
the United States. We work hard and believe in thorough
preparation and close attention to detail. As a result, our
clients have enjoyed a high success rate, winning or
favorably settling the vast majority of consumer litigation
cases we have defended.
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JOSEPH S. MESSER, FOUNDING PARTNER

f Since the 1990, Joseph Messer has

8 successfully represented debt collectors

il and debt buyers, helping them prosper and
come into compliance with the FDCPA,
FCRA and the multitude of other state
and federal consumer protection laws

. governing collection agencies.

Messer was involved at the inception of ACA's Members
Attorney Program (MAP) which helps MAP lawyers
represent their clients’ interests. He serves as MAP State
Compliance Chairman, a volunteer resource and referral
attorney to ACA members on legal issues in Illinois.

He is also Collection Notice Review Attorney for the
ACA program that audits thousands of collection letters
for FDCPA compliance.

Further, Messer works with the Illinois Collectors
Association (ICA) and is MAP liaison to the ICA.

He often speaks at ACA and ICA events and to bar
associations on consumer protection laws as they pertain
to debt collection.

THOMAS R. STILP, FOUNDING PARTNER |

' Thomas Stilp has handled collection

| cases for 20 years and is a recognized

- expert in Debtor-Creditor Law and post-
judgment collection in Illinois, including
the Special Remedies Section of the
Illinois Circuit Court. He has conducted
more than 150 bench and jury trials in
both state and federal courts. He is the
author of a number of articles on collection and business

litigation used by bar associations and law schools
throughout the United States.

Stilp is admitted to practice before Illinois and several
federal courts and is a member of various collection
industry and bar organizations. In addition to law degrees
from Loyola University School of Law (JD) and John
Marshall Law School (LLM), he also holds a Master

of Management/Master of Business Administration
(MM/MBA )from Northwestern’s Graduate School

of Management.




RECENT CASE HISTORIES:

“REASONABLE PRECAUTION” DEFENSE SWAYS DISTRICT COURT.
SUMMARY JUDGMENT THROWS CASE OUT OF COURT!

A deb collector tried to collect a delinquent $4,000 account.

The debtor disputed the debt. The collector immediately sought
verification of the debt and made no further attempt to collect.
The debtor filed suit claiming the collector violated the FDCPA
by “falsely implying she is obligated to pay a debt she did not owe.”

When the collector subsequently provided verification of the debt,
the debtor claimed she was a victim of identity theft, but only after
filing suit. Messer & Stilp argued even if identity theft occurred, and
the debtor was not liable for the debt, “the collection attempt was
made in good faith” and at worst, this was a “bona fide error.”
Further, it was shown that the collector had procedures in place
designed to prevent errors which regularly occur in the normal
course of business.

The court granted summary judgment in favor of the collector
stating that the bona fide error defense only requires a defendant to
take “reasonable precaution” against errors made in good faith.

IMPORTANT VICTORY IN DISTRICT COURT RE-AFFIRMS DEBT
COLLECTORS' RIGHT TO MAKE “LIMITED TIME”
SETTLEMENT OFFERS WITHOUT VIOLATING THE FDCPA!

In 2004, several courts had ruled that “limited time” debt
settlement offers were misleading and abusive to debtors and
thus constituted an unfair collection practice. Defending a
collector in Indiana District Court, Messer & Stilp argued that
limited time settlement offers were (1) necessary and valid
collection practices and (2) did not, in and of themselves, indi-
cate that the settlement offer was a “final” offer or the “last
time” that another offer would be made. The court agreed,
rejecting prior contrary decisions. The court found that the
practical result of outlawing limited time settlement offers
would be to “deter settlement, not to deter abusive collection
tactics. Both debtors and upstanding debt collectors ... would
be harmed.” Messer & Stilp noted the FDCPA should not
make it “more difficult for debtors to resolve their debts at a
discount” and that this ruling “provides a road map that can
greatly influence future decisions in similar cases.”

A CONFUSING BANKRUPTCY ENTRAPPED A
COLLECTION AGENCY. JUDGE RULES IN
COLLECTOR’S FAVOR ... AND AWARDS LEGAL COSTS!

A debt collector sent a collection letter to a debtor. The debtor
subsequently petitioned for bankruptcy ... under a slightly
different first name than listed on the original debt. Thus, the
debt collector’s standard search failed to identify the debtor as
engaged in bankruptcy.

The debt collector sent additional collection letters.

The debtor’s attorney advised that (a) the debtor had filed for
bankruptcy and (b) had retained counsel. Although collection
efforts immediately stopped, the attorney sued the agency for
“demanding payment of a debt discharged in bankruptcy and
commlinicating with a consumer who was represented by
counsel.”

Whether the “name confusion” created by the bankruptcy filing
was deliberate, Messer & Stilp pointed out, “it opened the door
for a FDCPA claim the debtor and her attorney hoped would

result in a profitable judgment or settlement.”

Messer & Stilp argued the collector’s error was not intentional
and it was the debtor’s own errors in bankruptcy filing that
prevented the collection agency from leamning of the bankruptcy
through their own search procedures.

The court granted summary judgment in the collection agency’s
favor ... and awarded costs pursuant to the action to the agency.

DiSTRICT COURT SANCTIONS PREDATORY LAWYER; RULES IN
FAVOR OF COLLECTOR!

Section 1927 of the U.S. Code forbids lawyers from suing
“unreasonably and vexatiously.” In 2003, a collection agency tried
to collect a credit card debt from a Russell McComb. Lexis-Nexis

mistakenly located Russell McComb, Sr. who was sent a collection
letter. The true debtor was Russell McComb, Jr.

McComb, St. had recently filed for bankruptcy in which he
discharged a different debt to the same credit card company.
McComb, St.s attorney, David Philipps, sued the agency for
violating FDCPA. The agency explained the Lexis-Nexis error
and said it was not attemping to collect the debt that McComb,
Sr. had already discharged. But Philipps pressed the suit.

Messer & Stilp argued the suit should have been dropped after
the identity error was revealed, and that Philipps was suing
“unreasonably and vexatiously” in hopes of a profitable settle-
ment. The court agreed, dismissing the case “with prejudice,”
and ordered Philipps to pay the collection agency $12,000 .
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Collection agencies have
unique legal needs that
require an attorney
with proven success in
protecting the interests
of those in n_.,.m debt
collection business.
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J. MICHAEL TRUE

Michael True is a litigation attorney who represents
defendants in consumer law and commercial litigation
matters. He has extensive experience defending
individual and class action claims against businesses,
corporate entities, creditors, debt assignees and
collection agencies alleging violations of federal and
state consumer protection statutes, including the Fair
Debt Collection Practices Act (FDCPA), Fair Credit
Reporting Act (FCRA), Telephone Consumer Protection
Act (TCPA), state interest acts, state collection agency
acts and state consumer fraud and deceptive business
practices acts.

Mr.True provides counsel, consultation and litigation
services to law firms, debt buyers, and debt purchasers
throughout the country. He also has extensive appellate
practice experience, representing clients on appeal in
both state and federal courts.

Admitted to Bar
* Wisconsin; lllinois; U.S. District Court, Northern &
Southern Districts of lllinois and Eastern & Western
Districts of Wisconsin; and U.S. Court of Appeals,
Seventh Circuit

Education
* DePaul University College of Law, Chicago, lllinois,
2003 J.D., cum laude
* University of Dayton — Dayton, Ohio, 1996 B.S.

Member
» ACA International, Members Attorney Program
* American Bar Association
« State Bar of lllinois
* lllinois State Bar Association
« State Bar of Wisconsin

Awards & Honors

* Abraham Lincoln Maroviz Lend-A-Hand Program
“Mentor of the Year Award” (July 2006)

Contact J. Michael True
mtrue@murphydesmond.com
direct: 608.268.5630

cell: 608.576.6788

fax: 608.257.2508

CREDITORS’ RIGHTS &
COMMERCIAL LITIGATION

As one of the largest creditors’ rights and business
bankruptcy practices in the state of Wisconsin, our
attorneys have represented creditors, debt assignees,
and collection agencies in both state and federal courts.
Our Creditors’ Rights & Commercial Litigation practice
group represents clients in:

* Fair Debt Collection Practices Act Defense

* Fair Credit Reporting Act Defense

+ Telephone Consumer Protection Act Defense
¢ Collections & Consumer Law

* Commercial Law

Debt collection organizations need representation from
a law firm that has had success in defending agencies
from lawsuits that are oftentimes frivolous and can
impede the collections process.

Murphy Desmond can address debtors’ complaints
and answer your compliance questions to help prevent
complaints in the first place.

Our attorneys have served many clients nationwide.
We believe that representation by the same law firm for
agencies that operate in multiple jurisdictions provides
consistency in litigation philosophy and legal positions.
As we become more familiar with your agency’s policies
and procedures, we are able to develop more efficient
and effective defense strategies. Although plaintiffs’
complaints are a cost of doing business, let us help you
minimize those costs and assist you with developing

a well-rounded plan to reduce and address future
complaints.

Murphy Desmond'’s accomplished team of lawyers is
ranked #! in Madison,WI, and in Wisconsin overall for
“Bankruptcy and Creditor-Debtor Rights Law” by Best
Lawyers in America for 2010. Many members of our
group have been recognized by Best Lawyers in America,
Wisconsin Super Lawyers,Wisconsin Rising Stars, and
“Top Lawyers” by Madison Magazine, in addition to
other various honors. Contact the law firm of Murphy
Desmond S.C. to protect your interests.

ABOUT MURPHY DESMOND S.C.

The law firm of Murphy Desmond was founded in
1931 by people with an unwavering belief in the
principles of reliable client service, legal integrity
and community involvement. Those values remain
at the core of our firm as we work to anticipate
our clients’ needs and exceed their expectations.

With nearly 50 attorneys in offices in Madison
and Janesville, Wl, Murphy Desmond provides our
clients with timely and innovative solutions to
their legal challenges. Throughout the years, we
have earned various accolades for the firm as well
as for individual attorneys.

Commitment to our communities is important

to Murphy Desmond, as well. Our attorneys and
staff are active volunteers in many charitable and
community organizations, and the firm contributes
financially to causes in health, human services,
education, athletics, arts, special events, and local
business development.

Murphy Desmond is also intent on reducing our
environmental imprint. Our office, which we
helped design in 2007, integrates numerous earth-
friendly features and materials. On a day-to-day
basis, we work to incorporate processes and
supplies that benefit the environment whenever
possible.

When you seek legal advice, choose lawyers who

value relationships with their clients and the
community. Choose Murphy Desmond lawyers.
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www.messerstilp.com




Messer & Stilp provides legal collection services in metropolitan
Chicago including Cook, Lake, DuPage, Kane, McHenry and Will
Counties in Illinois and Lake County in Indiana. The lawyers at
Messer & Stilp are specialists in Credit & Collections Law.

The firm built its reputation defending collection agencies in lawsuits
filed under the FDCPA, FCRA and other state and federal statutes
governing the consumer debt collection industry. “Our clients call
on us to handle their most difficult collection assignments,” states
founding partner, Thomas R. Stilp.

Augressive. Ethical. Effective. ;

“These are tough, no-nonsense
collection lawyers who work fast
and get results. We turn to them
for our toughest collection cases.”

Jetf Rumowski
Collection Masters, LLC
Chicago, Illinois

Recalcitrant debtors are more
responsive when facing the legal
professionals from Messer & Stilp ...
and frequently more willing to settle
in our clients’ favor. Why? We
believe it’s well known that when required, our hard-hitting litigation
skills deliver favorable verdicts time after time.

Messer & Stilp’s collection activities include, hut are not :
limited to, the following areas: g

® Early-Outs ®Pre-Chargeoff ® Primary ® Secondary ® Tertiary
® Judgment Enforcement ® Skip Tracing ® Asset Location

® Immediate response to client inquiries ® Consistent, accurate,
scheduled reporting ® Privacy and data protection

# On-site training systems to keep staff up to date on all aspects of
collections law





